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Court of Appeals of the District of Columbia 

I 

No. 4693. 

Rosario Lombardo, Appellant, 

vs. j 

The United States. 

a Supreme Court of the District of Columbia. 

Criminal, No. 45824. j 

United States, Plaintiff, I 

vs. 

Joseph A. Vitalle, Defendant. 

United States of America, 

District of Columbia , ss: j 

Re it remembered, That in the Supreme Court of the 
District of Columbia, at the City of Washington,' in said 
District, at the times hereinafter mentioned, the following 
papers were filed and proceedings had, in the above! entitled 
cause, to wit: 

, l 

1 Proceedings for Contempt. 

Affidavit of George D. Horning, Jr. 

Piled June 29, 1927. j 

In the Supreme Court of the District of Columbia. 

No. 45824, Criminal 

In the Matter of Rosario Lombardo. j 

George D. Horning, Jr., Assistant United States At¬ 
torney in and for the District of Columbia, being sworn, 

1—4693a 
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on oath shows to the Court that on the 28th day of June, 
A. D. 1927 there was pending in the Supreme Court of 
the District of Columbia an indictment wherein one Joseph 
A. Vitalle was charged with the crime of Assault with a 
Dangerous Weapon upon Ruth Vitalle, being Criminal 
No. 45824, and there was also pending in the Supreme Court 
of the District of Columbia an indictment wherein the said 
Joseph A. Vitalle was charged with the crime of Assault 
with a Dangerous Weapon upon Harry A. Nelligan, being 
Criminal No. 45825 and that the said indictments were 
on the said 28th day of June, A. D. 1927, consolidated for 
trial and set down before the Honorable James F. Smith, 
one of the justices of the said court, then holding a criminal 
term of said court, known as Criminal Court No. Two, to 
be tried on the said 28th day of June, A. D. 1927. Affiant 
further says that among the jurors duly summoned and im¬ 
panelled in said Criminal Court No. Two, and duly sworn 
to try the issues on the said indictments, were Edward S. 
Fuller, residing at No. 629 Columbia Road, Northwest, in 
the city of Washington, District of Columbia, and Joseph 
A. Lambath, residing at No. 4910 Illinois Avenue, North¬ 
west, in the citv of Washington, District of Colum- 
2 bia. 

Affiant further savs that he is informed and verilv 

* » 

believes that on the aforesaid 28th day of June, A. D. 1927, 

one Rosario Lombardo, well knowing the premises, and 

with the corrupt and unlawful design and purpose, unlaw- 

fullv to influence the said Edward S. Fuller and the said 
•> 

Joseph K. Lambath in tin* said causes of the United 
States v. Joseph A. Vitalle, did between the hours of 
one o’clock P. M. and two o’clock P. M., while the 
said Edward S. Fuller and the said Joseph K. Lam¬ 
bath, jurors as aforesaid, were temporarily excused 
from attendance upon the said Court by reason of 
the noon hour recess thereof, say to the said Edward S. 
Fuller and the said Joseph K. Lambath, jurors as afore¬ 
said, that he the said Rosario Lombardo was in attendance 
upon the said Court at the trial of his brother-in-law and 
that “tliev are trving to railroad mv brother-in-law,” 
meaning thereby that the said cases of The United States 
v. Joseph A. Vitalle were not being justly prosecuted, then 
and there intending improperly to influence the said Edward 
S. Fuller and the said Joseph K. Lambath as jurors in the 
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said cause and then and there attempting improperly to 
influence the said Edward S. Fuller and the said Joseph 
K. Lambath as jurors in the said cause aforesaid. 

Wherefore, your informant shows that he, thfc said Ro¬ 
sario Lombardo, is guilty of contempt of this tlonorable 
Court and its power and authority, in the manney as afore¬ 
said. 

GEORGE D. HORNING, Jr. 

i 

Subscribed and sworn to before me this 28th day of 
June, A. D. 1927. | 

[notarial seal.] J. V. CONNOLLY, 

Notary Public, D. (7. 

3 j Rule to Show Cause . 

Filed June 29, 1927. 


It is, this 29th day of June, A. D. 1927, ordeijed that a 
rule be issued against said defendant returnable Wed¬ 
nesday, June 29th, 1927, at 1:30 o’clock P. M.,| to show 
cause why he should not be punished for contempt com¬ 
mitted by him in attempting to influence two petit jurors 
now in attendance upon this Court as set forth in a certain 
affidavit of Mr. George D. Horning, Junior, jAssistant 
United States Attorney in and for the District of Columbia, 
this day filed in said cause, a copy of which is liereto at¬ 
tached. 

By the Court: JAMES F. SMITH, 

Acting Justice. 

■■ i 

A copy of the within rule to show cause, together with a 
copy of the affidavit in this cause, was served on the defend¬ 
ant Rosario Lombardo, personally, June 29", 192|. 

Marshal’s Office. 

Served the within named Rosario Lombardo personally 
this the 29 dav of June 1927. 

E. C. SNYDEfe, 

U. S. Marshal , 
By C. CERIMELlj], 

D\eputy. 
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4 ' Answer to Rule in Contempt. 

Filed June 30,1927. 

*•####• 

The answer of Rosario Lombardo to the rule to show 
cause issued against him the 29tli day of June, 1927, re¬ 
spectfully represents to the Court as follows: 

1. That he resides at 630 2nd Street, X. E., in the Dis¬ 
trict of Columbia, and has lived in the District of Columbia 
ever since 1912. That he is of foreign birth, and arrived in 
this country in the year 1907, and that he became a citizen 
of the United States in 1918, while serving as a Private in 
the United States Army, at Camp Meade, Maryland. 

2. Affiant further states that he never had the benefit of 
any schooling in this country, further than the second pri¬ 
mary grade; that he was compelled to quit school at that 
time and go to work for the purpose of supporting him¬ 
self and mother and father, who were living under cir¬ 
cumstances that compelled respondent to aid in their sup¬ 
port. That he is now a barber by trade, employed in the 
District of Columbia, at a barber shop located at 216 
Ninth Street, X. W., and has been so employed for a period 
of three years. That he has been married for approxi¬ 
mately Nine years and is now living with his wife and Four 
and One-lialf (4VL>) year old child at 630 2nd. Street, N. E., 
in the District of Columbia, his said wife and child being 
dependent upon him for support. Respondent further says 
that he is a brother-in-law of Joseph Vitalle, now on trial in 
this Court, whose trial commenced the 28th dav of June, 
1927. 

3. Respondent denies the allegations of the affidavit filed 
in these proceedings by the Assistant United States At¬ 
torney, in that he attempted in any manner to un- 

5 lawfully influence Edward S. Fuller, and Joseph K. 
Lambath, jurors sitting in the trial of the cause 

known as United States vs. Vitalle. He admits that at noon 
on the aforesaid date, he did speak to Juror Fuller, but that 
in speaking to him he did not attempt to exercise any influ¬ 
ence, coercion, or unlawful means upon the said Juror in the 
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the said 
juror said 
the other 


interest of the defendant in that cause; and he respectfully 
submits to the Court the facts of the said interview, as 
follows: 

4. That about ten days ago, to-wit, on Saturday, June 
18th, while respondent was employed as aforesaid, Juror 
Fuller, who had on previous occasions come to the Barber 
shop in which respondent was employed, appeared at the 
said shop on that date for the purpose of being shaved. 
That respondent, pursuant to his duties, shaved 
Juror, and that while in shaving him, the said J 
to respondent, “Joe, I saw you in the Court room 
day, what were you doing?” To which respondent replied 
that he had gone for the purpose of hearing a case but that 
said case had been postponed to some later date. That re¬ 
spondent while shaving the said Juror asked l|im if he 
had ever been on a jury, to which the said Juror responded 
that he had not; that the purpose of the said induiry was 
to find out the meaning of the words used by the Court 
Crier on opening the session of the Court. That jin so far 
as respondent knows, the said Juror was then not doing 
jury duty in any division of this Court, and tljiat even 
though he were, respondent did not tell him about t[he pend¬ 
ing trial of his brother-in-law, or attempt to influence, 
coerce or importune the said Juror in any manner to the 
benefit of the defendant in that cause, or otherwise. 

5. Respondent further avers that on the said 28th 
6 day of June, 1927, he did appear in this Cqurt as a 
spectator to the trial of the aforesaid cause, taking a 
seat in the last row of the Court room, where he was unable 
to hear a good part of the proceedings during that time. 
That he did not hear the Court charge the jury or anybody 
else, not to talk about the case, and due to the fact that he 
had only been in a court room on two occasions before, he 
did not know that it was not permissible for him to talk to a 


Juror, especially in view of an accidental meeting. R 


espond- 


ent further says that after he had left the court house 
and was proceeding west on Indiana Avenue in front of the 
court house, he recognized Juror Fuller walking] in the 
same direction and quite close to him. That as tfhe said 
Juror, accompanied by Juror Lambath, w T alked past him, 
Juror Fuller said to respondent, “Hello Joe, what ^re you 
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doing around here today,” to which respondent answered, 
“nothing.” That thereupon the said Juror said to re¬ 
spondent, “where are you going”’ To which respondent 
replied, “That is my brother-in-law being tried today, and 
I believe they are going to trv and send him down.” That 
thereupon said Juror said, “We must not talk about the 
case because jwe are liable to get into trouble,” and there¬ 
upon the conversation stopped immediately and nothing 
further was said about the said trial. And that respond¬ 
ent thereupon left the two Jurors. 

6. Respondent further avers that his meeting was en¬ 
tirely innocent and free, from any attempt on his part to in¬ 
fluence, coerce, or ask the said Jurors to do anything, which 
would cause them to violate their oaths as Jurors, and that 
he did not ask them to favor him or his brother-in-law in 
any respect or to give any undue consideration to the case 
in any manner by which his brother-in-law might benefit. 

That there was no intention on his part, to do any- 
7 thing which would cause him to be in contempt of this 
Court or any of its officers that he did not accost the 
said Jurors or attempt to stop them and engage them in 
conversation, and that their meeting was not by design or 
intention on his part, but purely an accident in the fullest. 

7. Respondent further avers that he had at no time ever 
known the names or addresses of the said Jurors, or that 
he ever spoke to any person acting for his brother-in-law, 
or did anything to cause them to interview the said Jurors 
or anybody else to do anything which would interfere with 
the verdict in the aforesaid case, or which would bring him 
into odium and contempt of this Court. 

8. Respondent further avers that the only meaning which 
ne intended to give to the words, “trying to send them 
down,” was that the defendant’s wife had brought him into 
Court as a party-defendant in criminal cause, and that he 
meant no reflection or criticism on the part of this Court 
or any of its officers, or that he meant it in anv manner 
as a reflectioniupon those connected with the prosecution of 
the said cause. 

ROSARIO LOMBARDO. 

ROBERT I. MILLER, 

AUSTIN F. CANFIELD, 

Attorneys for Respondent. 


ROSARIO LOMBARDO VS. THE UNITED STATES 


7 


District of Columbia, ss: 

i 

Rosario Lombardo, being first duly sworn, deposes and 
says that he has read over the foregoing answer by 
8 him subscribed and knows the contents thereof; that 
the matters and facts therein stated upop liis per¬ 
sonal knowledge are true, and those stated upon informa¬ 
tion and belief he believes to be true. 

ROSARIO LOMBARDO. 

Subscribed and sworn to before me this 30th day of June, 
1927. 

FRANK E. CUNNINGHAM, 

Clerk Supreme Cour\t , D. C. 

By WM. S. ADKINS, 

Ass’t Clerk 

Supreme Court of the District of Columbiji. 

Thursday, June 30, A. ij). 1927. 

The Court resumes its session pursuant to adjournment, 
Mr. Justice Smith presiding. 


# 


# 


* 


i 

Now conies here Rosario Lombardo, according to his 
recognizance, in response to the Rule to Show CJiuse why 
he should not be adjudged in contempt of Court in attempt¬ 
ing to influence two petit jurors in attendance ujpon said 
Court, together with his attorneys, Messrs. Robeft I. Mil¬ 


ler and Austin F. Canfield, as well as the Attorney of the 
United States; and thereupon after hearing the jevidence 
adduced and the arguments of counsel, it is considered by 
the Court that the said Rosario Lombardo standi? in con¬ 
tempt of Court; whereupon it is demanded of the said Ro¬ 
sario Lombardo what further he has to say whyjthe sen¬ 
tence of the law should not be pronounced against him, and 
he says nothing except as he has already s^id; and 
9 thereupon it is considered by the Court thaj: for his 
said contempt the said Rosario Lombardo be impris¬ 
oned in the Washington Asylum and Jail for the period of 
Forty-five (45) days, to take effect from and including the 
date of arrival of said Lombardo at said Asylum atnd Jail; 
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and thereupon the said Lombardo by his attorneys notes an 
appeal to the Court of Appeals of the District of Columbia, 
from the judgment of the Court in this case; whereupon 
the Court fixes the amount of bond for costs on appeal at 
One Hundred Dollars or Fifty Dollars in cash, and the 
bond for the appearance of the said Lombardo at One 
Thousand ($1,000) Dollars; whereupon the said Lombardo 
enters into a recognizance in the sum of One Thousand 
($1,000) Dollars, with Joseph A. Torrillo as surety, to 
forthwith surrender himself to the custody of the Marshal 
of the District to be dealt with and proceeded against ac¬ 
cording to law in case the judgment appealed from shall 
be affirmed, or the appeal for any cause dismissed, or the 
judgment be reversed and a new trial ordered, or if he, 
the said Lombardo, depart the Court without leave. 

Memoranda 

July 12, 1927.—Cost bond on appeal, $100, filed. 

July 13, 1927.—Bill of Exceptions filed. 

10 Assignment of Errors. 

Filed July 20, 1927. 

#*##### 

The Learned Trial Court erred in the trial of the above 
entitled cause: 

1. In refusing to grant a jury trial to respondent to try 
the issues raised herein. 

2. In refusing to apply the rule of reasonable doubt in 
the hearing of this cause. 

3. In refusing to grant respondent’s motion to discharge 
the said rule at the conclusion of the Government’s case, 
on the grounds that the government had not sustained the 
Burden of Proof imposed upon it, and upon the further 
grounds that a case had not been made out against the re¬ 
spondent. 

4. In refusing to grant the respondent’s motion to dis¬ 
charge the said rule at the conclusion of the said hearing, 
after all testimony had been taken, on the grounds that by 
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the respondent himself taking the stand and making a denial 
or disavowal of any attempt to commit a contempt of this 
Court, he had thereby purged himself of the said icontempt 
if any contempt had been committed. 

5. In finding respondent guilty of contempt of Court on 
the trial record. 

ROBERT I. MILLER, I 
AUSTIN F. CANFIELD, 
Attorneys for Respondent. 

I 

11 Designation of Record. 

Filed July 20, 1927. j 


To the Clerk of the Supreme Court of the District of 
Columbia : 

Please prepare transcript of record in the aboverentitled 
cause, for filing in the Court of Appeals of the District of 
Columbia, and include therein the following: 

1. Petition for Rule in Contempt. 

2. Rule to Show Cause. 

3. Return of the Marshal. 

4. Answer to Rule to Show Cause. 

5. Memo, of Verdict. 

6. A full and complete copy of the Minute Entry of said 
judgment. 

7. Memo, of the noting by respondent of appeal and of 
fixing penalty or undertaking on appeal, and of filjng and 
approval of said undertaking. 

8. Assignment of Errors. 

9. Bill of Exceptions. 

10. This Designation. 

ROBERT I. MILLER, 
AUSTIN F. CANFIELD, 
Attorneys for Respondent. 
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12 Supreme Court of the District of Columbia. 

Monday, September 26", A. D. 1927. 

The Court resumes its session pursuant to adjournment: 
Mr. Justice Siddons, presiding. 

#*##### 


Smith, J. 

Now comesi the respondent by his attorney Austin F. 
Canfield, Esquire and prays the Court to sign, and make a 
part of the record his Bill of Exceptions taken during the 
hearing in this case and tiled with the Court on July 13" 
1927, which is accordingly done. 


13 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 


I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing 
pages numbered from 1 to 12, both inclusive, to be a true 
and correct transcript of the record, according to directions 
of counsel herein tiled, copy of which is made part of this 
transcript, in cause No. 45824, Criminal, wherein the United 
States is Plaintiff and Joseph A. Vitalle is Defendant, as 
tlie same remains upon the files and of record in said Court. 

in testimony whereof, I hereunto subscribe mv name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 5th dav of January, 1928. 

7 » * 7 


[Seal Supreme Court of the District of Columbia.] 

* FRANK E. CUNNINGHAM, 

Clerk. 


14 In the Supreme Court of the District of Columbia, 

Holding a Criminal Term. 

No. 45824, Criminal. 

In the Matter of Rosario Lombardo. 

Be it remembered that the following proceedings were 
had before Mr. Justice James Francis Smith, sitting in 
Criminal Division No. 2, of the Supreme Court of the Dis- 
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trict of Columbia, on the citation for contempt of court 
against the respondent herein, on the 30th day of June, 
1927. I 

Counsel for the respondent having filed the sworn an¬ 
swer of the said respondent, then and there fnoved the 
Court to impanel a jury for the trial of the isspes raised 
by the citation for contempt and the answer therjeto, which 
motion was then and there overruled by the lea|rned trial 
justice and an exception duly noted on the minptes of the 
Court. I 


Thereupon, the United States, to maintain the issues 
herein raised, calls as a witness in its behalf, one Edward 
S. Fuller, who having been first duly sworn, testified in 
substance as follows: 

That he lives at 629 Columbia Road, Northwest, in the 
District of Columbia; that he is employed as a mept cutter; 
that he has been impanelled as a juror in the Criminal Divi¬ 
sion of this Court during the month of June, 1)927, and 
that while on jury duty was called on a panel td try one 
Joseph Vitalle, on June 28, 1927; that he recognizes the 
respondent in this case and has known him between ten 
and fifteen years; that respondent is a barber by trade, 
and that witness frequented the barber shop ojn Ninth 
Street near Center Market; that while a juror on tjhis case, 
and prior to the trial of the case, he had seen respondent 
on the court house steps about ten days ago; that he did 
not have anv conversation with him; that he did have a 

- ... i 

conversation with him prior to June 28th, although 
15 not positive of the date; that the following!conver¬ 
sation, witness says, took place (Record, Page 14): 

A. I said, “Joe, I saw you over at court the otl|er day. 
What are you doing over there?” He said “Nothing, just 
looking on; just went up there to look around.” j And I 
believe that was all that was said. j 

Q. To refresh your recollection, did you ask whjat case 

he was interested in! A. I did, and he said none, i 

I 

Witness further testified that he had a conversation with 
respondent during the noon recess hour of the Court, on 
Tuesday, June 28th, 1927; that witness, between the hours 
of Ten and One o’clock on that day was a juror in the 
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Division of this Court, in the panel regularly sworn to try 
Joseph Vitalle; witness further says that he was not posi¬ 
tive he saw the respondent in the court room, but saw him 
right after leaving the court room at something like One 
o’clock P. M., on Tuesday, June 28th, 1927, when the fol¬ 
lowing happened (Record, Page-15-22): 


A. Well, after leaving* the court room—I don’t know 
whether it was in the hallway or out on the steps I saw 
him, and what I really said to him then was, “Joe, what 
are you doing up here?” and he said “Nothing.” And 
I think I asked the question whether he was interested in 
this case, and I am pretty certain that he said he was not 
at that time. And Mr. Lambath, another juror from No. 
1—we were serving on a good many panels together—and 
1 decided to go to the Central Restaurant down on Seventh 
Street to get something to eat. Going down Louisiana 
Avenue 1 don’t know whether he was behind me or beside 


me—that is, Lombardo. 1 think he was walking on the 
right hand side of Lambath, and Lambath was on my right 
hand and a slight bit back. I am pretty certain that was 
the position of it when we were talking. 

O. What did vou say to him or what did he sav to 
1G vou, if anvthing? A. 1 don’t remember—1 noticed 
that he was there, and l said something to him again. 
But I know when he was talking to me he came to mv left- 


hand side, and I think he says, 


“That is mv brother-in-law 


on trial,” and—I don't remember the exact words now. 


Mr. Canfield: What was that last remark? 

The Witness: I don’t remember the exact words, just 
how they were put in there and how lie expressed himself. 


By Mr. Horning: 

Q. Give us the substance of what he said. A. He said 
something to the effect that his familv—that his brother- 

O m 

in-law’s familv were trving to railroad him. And after 
lie—I hadn’t said anything then until we had probably got 
half a dozen of* a dozen steps. We were walking along, we 
hadn't stopped, and I said “You know, we are not sup¬ 
posed to say anything about this case.” And with that he 
didn’t say anything; he didn't say “I know it” or “I don’t 
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understand” or anything. But lie didn't say anything more 
until we got to the corner of Seventh, almost to the corner— 
there is a short street there in front of the National Bank 
of Washington there—and he said, “I am going up Ninth 
Street to see how is everything up to the shop,” and I 
said, “I am going over to the lunch room to get something 
to eat.” 

Q. You saw him, as I understand your testimony, right 
out in the front corridor as soon as you left the court room 
that day? A. Yes. 

Q. And you were with Mr. Lambath? A 
17 Q. Did you and Mr. Lambath come out 

selves ? A. No, there was probably a dozen or more 
in the corridor. 

Q. How did this man Lombardo happen to see you when 
vu were on Louisiana Avenue? 

Mr. Canfield: We object to that, if the Court pleases. It 
does not make anv difference. 

The Court: No, it does not make much difference. 

The Witness: I don’t know how he came to sej) me. 

Bv Mr. Horning: 


Yes. 

by your- 


)ii- 


Q. Did you approach him, or did he approach y 

Air. Miller: I did not get that last. 

The Court: I said it did not make any difference. What 
he is really trying to get at is whether the approach was 
made by Lombardo or by the juror. 

The Witness: The first approach after leaving this court 
room ? 

By Mr. Horning: 

Q. Yes. A. I believe I approached him. 

Q. Now, then, the second one? 

Mr. Canfield: If the Court please, I do not ki^ow that 
there is any testimony that there was any second approach. 

The Court: Of course the word “Approach” is suscep¬ 
tible of two meanings. You spoke to him first, did you? 

The Witness: I did. 

The Court: And asked him what he was doinb here? 

The Witness: I did. 
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The Court: “What are you doing up here now?” 

The Witness: Yes, sir. 

By Mr. Horning: 

Q. Did you walk down the court house steps with this 

defendant Mi 4 . Lombardo? A. I wouldn’t sav for sure. 

* 

There were a good many people leaving the court 

18 house at that time. 

Q. Were you talking to him at that time? A. No. 

Q. Where was it that this conversation took place that 
you have narrated, about the railroading? A. It was not 
on the court house steps, no. Understand me, when 1 say 
not on the court house steps—when I spoke to him I don’t 
remember whether it was on the court house steps or in the 
hall first, but after that it was below Sixth Street. 

Q. What do you mean by that, sir. A. Below Louisiana 
Avenue. 

Q. Going towards Seventh Street? A. Yes, in front of 
the Bank of Washington. 

Q. Washington, I). C.? A. Yes, sir. 

Q. Were you and Mr. Lambath walking together at that 
time? A. I am pretty certain he was on my right-hand 
side, and Lombardo was on his right. 

Q. How long had Lombardo been with you and Lambath 
before he started to speak about this matter? A. I imagine 
he was- 

Mr. Canfield: Just a minute. That presupposes a fact 
that does not exist. The testimony was, may it please the 
Court, that on the way down there he asked him the ques¬ 
tion, “What are you doing here?” And Lombardo said, 
“That is my brother-in-law on trial here today.” I do 
not want this record to show any presupposition of a fact 
that does not exist. 

The Court: He testified that this man said that 

19 Hie family were trying to railroad him? 

Mr. Miller: Something to that effect. 

The Court:i Now frame your question with relation to 
that conversation. You can state it in the words that ho 
used, that Lombardo said to him that his familv were 
Irving to railroad the brother-in-law. 

* o 
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By Mr. Horning: 

Q. How long had Mr. Lombardo been with you and Mr. 
Lambath when Mr. Lombardo said that Mr. Vitalle’s fam¬ 
ily were trying to railroad him, or words to that effect? 
A. Well, probably half a block; maybe a quarter of a block, 
1 am not certain because—I know there were half a dozen 
others, and T believe some of the other jurors \^ere going 
the same way, but we were not all in one close bunch. 

Q. Where were you when Mr. Lombardo joined you and 
Mr. Lambath? A. I really couldn’t say exactly where it 
was. 

Q. Just approximately where it was, sir. 

The Court: Did he go out of the court room with you, 
or out of the court house with you? 

The Witness: No, he did not—I don’t think sd>. I don’t 
think so. I really don’t know how he came out. of the 
court. 

The Court: You testified, T think, that you could not say 
whether it was going out of the court room of whether 
it was on the steps that you said 44 What are ^ou doing 
here?” 

The Witness: Yes. 

The Court: What is your best recollection? 
on the court house steps? 

The Witness: I couldn’t be positive, but I think it was 
outside. I am almost positive of that. There w^is quite a 
few people here at the time. 

20 The Court: And he stayed with you from that 
time, your best recollection is, from the court house 
steps until you went to what street? j 

The Witness: A short street that runs in front of the 
Bank of Washington there, which is just this sid|e of Sev¬ 
enth, just this side of the circle. I don’t knoW whether 
that street has a name or not. There is a parking and a 
fountain in it, and then there is a circle with a iponument 
in it. 

The Court: It was just before you reached thjat point? 

The Witness: Just before we reached that rioint. 


Was that 
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By Mr Horning: 

Q. What I am trying to got, Mr. Fuller, is whether or not 
Mr. Lambath walked with you and Lombardo all the way 
from the court house here down to the point where you 
separated, or did you speak to him first here, and then he 
subsequently joined your party? 

Mr. Miller: I suggest, to satisfy Mr. Horning, he has al¬ 
ready testified that they left from in front of the court 
building, and that they walked down together. 

Mr. Horning: That is just the point I wanted to clear 

up. 

The Court: That his best recollection was that he spoko 
to him on the court house steps; that it might have been 
in the court room or in the hall, but his best recollection 
was that he said to Lombardo, “what are you doing here?” 
and that then they continued on together with Mr. Lam¬ 
bath, on down to this square, whatever it may be. 

By Mr. Horning: 

Q. Is that your testimony, sir ? A. I would not say that 
he was right beside Mr. Lambath or all of us at the same 
time, but he was not far awav. Because if anvbodv had 
tried to catch up to us we would have heard some- 
21 body walking fast, I think. 

Q. Do vou recall anything else that he said to vou? 
A. No. When I had told him we were not supposed to talk 
he kept quiet. 

Q. Prior to i that time do you recall anything else that 

he had said other than that vou have mentioned? A. No. 

1 * 

Mr. Horning: You may inquire. 

Cross-examination. 

By Mr. Miller: 

Q. Brother, did Lombardo in any way try to influence 
you-. A. No, sir. 

Q. Or get you to- 

Mr. Horning: Objection. 

The Court: That rather calls for a conclusion from the 
facts. You may cross examine as to what was said. I am 
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the one to say whether that was a matter that wcjuld tend to 
influence him. I will judge whether the language actually 

used was calculated to influence the juror. | 

I 

Bv Mr. Miller: 

m/ 

Q. Did Lombardo in any way ask you to vote one way 
or the other, either guilty or not guilty? A. No^ sir. 

Q. Did lie try in any way to influence you to vote in any 
manner? A. He did not. 

Mr. Horning: Objection. 

The Court: The same objection. That has been ruled 
out. j 

By Mr. Miller: j 

i 

Q. Did he, Lombardo, ask you to consult with any of the 
other jurors? A. He did not. j 

22 Q. Did Lombardo in any way ask you| to favor 
this brother-in-law? A. Absolutelv not. 

Mr. Miller: That is all. I 

Mr. Horning: That is all, sir. Call Mr. Lambajth. 

That the government then and there called as a witness 
on its behalf, one Joseph K. Lambath, who, being first duly 
sworn, testified as follows: j 

That he resides at 4910 Illinois Avenue; that during the 
month of June, 1927, he was regularly empanelled as a 
juror serving in Criminal Court No. 1, of the |Supreme 
Court of the District of Columbia, and that on June 28th 
he was one of the sworn jurors in the case of the United 
States vs. Vitalle: that during the noon recess of t)ie Court 
on that day, along about One o’clock witness left {lie court 
room to go to lunch with Edward S. Fuller, the [previous 
witness on the stand; that while they were walking down 
the street to lunch and had neared the police cotart, this 
man (indicating respondent) came up to them gnd said 
“Hello;” that he did not know the man; that they were 
talking real low and he was standing about three rtet from 
Mr. Fuller; that he was on the inside and behind them and 
didn’t catch anything that was said; that respondent ap¬ 
proached them between Fifth and Sixth street on tlje north 
side of the street near the little triangle in front of tlje police 
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court on Louisiana Avenue. On cross-examination wit¬ 
ness said it was at the police court. That he remembered 
respondent saying, “1 am going over to my shop,” but that 
he couldn’t remember meeting him out in front of the Court 
house steps, although he admitted he might be mistaken. 
That thereupon counsel for the Governent announced to the 
Court that tliev would rest on the evidence. 


That thereupon the Court recalled the witness Fuller, 
who testified in response to questions propounded by the 
Court that at the time the jury was dismissed for the 
23 noon recess on the aforesaid date, that the Court 
did then and there instruct the jury to permit no¬ 
body to talk to them about the case or talk about it amongst 
themselves; that this interview with respondent was not 
called to the attention of the Court by the jurors or any of 
them until the Court first requested those jurors who had 
been spoken to by anyone to signify that fact by raising 
their hands. That the Court thereupon advised counsel for 
the respondents that information that some persons had 
spoken to some of the jurors regularly impanelled to try 
Joseph Vitalii was first imparted to the Court by Percy 
Marshall, Esquire, counsel for Vitalii, and that the Court 
turned to the jury asking if any of them had been spoken to 
about the case during the noon recess, whereupon Juror 
Fuller and Juror Lambath held up their hands. 

That thereupon Counsel for the respondent immediately 
moved the Court to discharge the rule for contempt and 
citation against the respondent urging that the Govern¬ 
ment failed to prove the offense beyond a reasonable doubt 
in view of the presumption of innocence which attends the 
respondent throughout the trial of this case and that the 
Government failed to prove an intention on the part of the 
respondent to commit a contempt. Whereupon the follow¬ 
ing was stated by the Court (Record, Page 30): 

“I know in many respects what a reasonable doubt is 
in contemplation of law, although I have had some diffi¬ 
culty in achieving it in the light of the judicial decisions. 
Now, it is not a question of reasonable doubt in this case, 
and that is the distinction I drew, that this is not a crime 
as ordinarily crime is contemplated where the jury have 
to pass upon the question. * * * There is nothing of that 
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kind here. Of course, every man is presumed t<) be inno¬ 
cent—contempt cases usually take place around the Court 
House but with the juror and the man making the ap¬ 
proach alone. The juror does his duty and when lie tells a 
story that is perfectly reasonable under all th^ circum¬ 
stances in the case, must 1 ignore it because the defendant 
denies it? Why, that would be perfectly impossible—you 
can see what might happen under the rule that t]he courts 
have laid down, that the good character of a defendant may 
by itself be sufficient to raise a reasonable doubt. 
24 I do not believe I am bound by that rule.” 

Mr. Canfield: May I ask your Honor this? Dd I under- 

V %r 

stand that your Honor holds that the rule of reasonable 
doubt does not apply in a criminal contempt proceedings 
as it does in the trial of an ordinary crime? 

The Court: Not with me. If it is established by the 
weight of the evidence that is enough. 

Mr. Canfield: May we save that point, if your Honor 
please, and ask an exception to it. 

The Court: Of course there is no exception to that. 

Thereupon the respondent Rosario Lombardo [took the 
stand as a witness on his own behalf, and being first duly 
sworn, testified in substance as follows: 

That his name is Rosario Lombardo; that lie lives at 
630 Second Street, Northeast, with liis wife and four and 
a half year old child; that he was not born in this country, 
being a native of Italy, and coming to America in 1907; 
that the only schooling he has had was six months in Italy 
and about three or four months in the United States, where 
he went as far as the second grade; that he was compelled 
to leave school at that time for the purpose of helping to 
support his people; that he was made an American citizen 
while serving in the army at Camp Meade, Maryland in 
1918, so that he might be able to do over-seas duty in 
France. That he opened up a place of business in Wash¬ 
ington, D. C., and later on went to work at a barber shop 
at 216 Ninth Street, N. W., where he is now employed. 
That he remembers the witness Fuller, having seen him 
before although he never knew his name until the day of 
the Vitalle trial, when he learned the witness’ nam<(j for the 
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first time when these proceedings were first instituted; that 
lie never knew or saw the witness Lambath before; that the 
Witness Fuller used to come to the barber shop where he 
twas employed for the purpose of being shaved, and that 
he knew him in that capacity between ten and thirteen 
years; that the Saturday, a week before, preceding the Vi- 
talle trial, the witness Fuller came to the said Barber shop 
for the purpose of being shaved; that the witness 
25 Fuller said to respondent, “Ilello Joe, what were you 
doing in Court,” to which respondent answered, 
“Nothing, I was just there on a case;” that witness Fuller 
then said, “Is the case over?” to which respondent replied, 
“No, it was postponed;” that respondent then asked wit¬ 
ness Fuller if he had ever served on a jury before, and that 
the purpose of this question was to find out what the words 
“Ovez: Ovez: Ovez:” meant when the jure came out and 
Court was opened; that he had asked ten or fifteen other 
people the same question for the purpose of finding out what 
that word meant. That the Court then interrupted to ex¬ 
plain the words meant “Listen.” That respondent further 


testified he didn't know exactlv how long it had been since 


his brother-in-law’s case had been there, and that this was 


the first occasion he had ever been in Court; that he did 


not know the witness Fuller was a juror in this Court at 
the time he spoke to him in the barber shop on Saturday; 
that he did not ask him to do anything for his brother-in- 
law or solicit any favors, and that in fact there was nothing 
said about his brother-in-law’s case at all. That the next 


time he saw the witness Fuller was the day his brother-in- 
law went on trial in this Court. That respondent was sit¬ 
ting on the last bench in the center -isle of the court room 
when the brother-in-law’s case came on for hearing; that 
he heard two of the witnesses testifv, but he couldn’t hardly 
catch them; that he has bad hearing, although he did hear 
some of the testimony; that he did not hear the court in¬ 
struct the jury at the noon recess and that he did not hear 
the court tell anybody not to talk about the case because 
lie was not paying attention at that time. That—on his way 
out of the court room after he had walked to the bottom 


of the steps and was lighting a cigarette. (Record, Page 
40.) 
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A. As I was lighting a cigarette somebody spoke to me 
and said 44 Hello.’’ Well, I turned around and I seen Mr. 
Fuller. I didn’t know his name. I just said 44 H<^llo.” So 
he asked me, “What are you doing here?” We}l, I says, 
44 Nothing.” So we kept walking- 

Q. Now, did you walk with him? A. Well, I was just 
walking in the back, you see. 

2G Q. And who, if anybody was with you? A. No¬ 
body. 

Q. Now, did there come a time when something else was 
said by you or Mr. Fuller? A. Yes. It was alj)out past 
Fifth Street, I believe. I was catching on again. You 
see, I was going down to the shop. He asked mc^, 4 4 What 
are you doing today?” 44 Well,” I says, 44 1 am up to court 
here in my brother-in-law’s case. That is my j brother- 
in-law, and I think they are trying to send him dojvvn.” 

Q. Where were you when you told him that? jA. I was 
right at his left. 

Q. At what street? Near what place? A. It was be¬ 
tween Fifth and Sixth—between Fifth and Seventh. 

Q. Where was Mr. Lambath then? A. Mr. Dambath, 
was on the left-hand side—right-hand side of Mr. Fuller. 
He was kind of back, you know. He couldn’t lu^ar noth¬ 
ing, I don’t think. | 

Q. When you said you thought they were goingt to send 
him down, who did you mean? A. Well, I meant his wife 
and the man that he cut was trying to send him down to 
jail. ' • 

Q. Did you make any references to this Court or the 


trial attorney or the police or anybody else? A. 

Q. Did you mean any intentional disrespect 
Court? A. No, indeed. 

Q. Or any of its officers? A. No, sir; I had no iii 


No, sir. 
to this 

tention. 


Q. And when you told Mr. Fuller that they were trying 
to send him down what did he tell you? A. He told 

27 me, 4 4 We had better not discuss this matter because 

* 

we are liable to get into trouble,” and when he said 
that I never said anything. 

Q. Were you talking in a whisper? A. No, sir.I I was 
talking—well, not loud you know; just as two meji going 
down the street. 
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Q. Were you trying to hide your voice so that the other 
juryman couldn't hear you? A. No, sir; not at all. It 
didn’t make no difference who was with him. 

Q. Did you know at that time that that was a violation 
of the orders of this Court? A. No, sir. That was the 
first time I, had been in Court. I never heard anything 
about contempt of court, what it meant. 

Q. As you got down to Seventh Street what did you do, 
if anything? A. Well, he said they were going at the Cen¬ 
tral Lunch Room. 

Q. Where did you go? A. So I started to go to the 
lunch room too, but when he told me he had better not talk 
to me about that matter I said “I had better not go to eat 
there, because somebody might see you." So I went to 
Ninth Street to eat and went to lunch, and I never seen 
Mr. Fuller no more. 


Q. Now, Mr. Lombardo, at the time of this conversation 
tell his Honor whether you intended to try to get this juror 
to do anything for your brother-in-law? A. No, sir; I 

didn’t try to get the juror- 

Q. Did you make any reference to what he might do in 
the jury room? A. No, sir; not at all. I didn’t ask him 
nothing. 



Q. Was anything at all said by you as to giving him 
a break, or giving him the benefit? A. No, sir; no 
breaks whatsoever. 


Q. Did you offer him any money or any promises 
to do anything for you or for your brother-in-law ? A. No, 
sir. 


Mr. Canfield: Take the witness. 

On cross-examination, respondent said he was drafted 
in the army, that he was stationed at Camp Meade during 
the war, that he did not take any examination to become 
an American citizen; that at the time of the conversation 
in the barber shop when he asked the witness Fuller if he 
had ever been a juror before, he did not know the witness 
was a juror at this time; that witness Fuller did not tell 
him he was a juror doing duty in the Court at that time, 
and that nothing was mentioned about his brother-in-law’s 
case; that when the case came on for hearing, on Tuesday 
morning, respondent saw witness Fuller sitting in the jury 
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box as a juror in liis brother-in-law’s case and thalt he knew 
he was one of the jurors. Respondent further testified he 
heard the witness, Miss Hensley testify, although he did 
not recall her name; that he didn’t hear all she testified to 
because it was not quiet in the court room, although he did 
hear some of her testimony but not all; that u^on inter¬ 
rogation by the Court, respondent testified he didn’t know 
what business the witness was in, although when asked 
by the Court if the witness didn’t say anything about being 
on Fourteenth Street, respondent said he remembered that 
and lie remembered her saying she believed it \pas about 
Nine o’clock, and that she remained there for two hours for 
the purpose of getting her hair curled, and that tl^ere were 
two people ahead of her, and that she met a mhn named 
Nelligan coming up the steps as she was going down, and 
that she got a telephone message to go back there. That 
respondent didn’t remember hearing witness testify as to 
the condition of Mr. Vitalle when the witness returned; 
respondent further upon interrogation by counselj testified 
that he heard some of Nelligan’s testimony although he 
[fol. 29] didn’t recognize Nelligan in the Court and that 
lie had never seen him before until he took the witness 
stand; that he didn’t see Nelligan when he testified in police 
court; that he heard some of Nelligan’s testimony and 
some of it he didn’t hear; that he heard Nelligan say he 
had some kind of papers lid wanted to deliver I to Mrs. 
Vitalii, that he (Nelligan) passed Miss Hensle\f on the 
stairs; that it was between five minutes to eleven and eleven 
P. M.; that he heard the Judge say something to the jury 
just before he left the bench but did not hear what the 
Judge said; that the court room was quiet then; that he 
walked out of the court room by himself about Ono o’clock, 
and that he didn’t see the witness Fuller until he ^net him 
down in front of the court house; that the witness Fuller 
spoke to him first by saying, “Hello Joe,” and respondent 
turned around because he didn’t know the witness Fuller’s 
name. That they were not walking down the street to¬ 
gether from the time they left the court house; jhat the 
first thing said was by the witness Fuller, who said, “Hello 
Joe, what are you doing here today?” to which respondent 
answered, “Nothing”; and then jurors Fuller and Lam- 
bath walked down the street with respondent not very 
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far behind; that on Louisiana Avenue about in front of 
the Police Court, respondent walked alongside of Juror 
Fuller; that he walked fast to catch up with Jurors Fuller 
and Lambath and then maintained their pace; that when 
he caught up with them witness Fuller said, “What are 
you doing here todaythat he never saw the witnesses 
come out of the court room and that he doesn’t remember 
seeing the jurors come down the steps, and that the first 
time he saw witness Fuller was while lighting a cigarette 
at the foot of the steps. Respondent denied telling witness 
Fuller thev were trving to railroad his brother-in-law; that 
he did say, “they are trying to send him down”; and by 
that he meant his brother-in-law’s wife and the man who 
was cut; that he did not have any reference to any of the 
officers of this Court, and that he did not mean that 
30 his brother-in-law was not being prosecuted fairly. 

Whereupon, the respondent called as a witness on his 
behalf one James B. Rock, who, having been first duly 
sworn, testified in substance as follows: 

That he has lived in the District of Columbia all his life, 
thirty-eight years, and knew the respondent four years or 
more; that respondent’s reputation for honesty and in¬ 
tegrity is very good. 

Whereupon, the respondent called as a witness on his 
behalf, one E. G. Nicolopoulos, who first being duly sworn, 
testified in substance as follows: 

That he has] lived in the District of Columbia twenty- 
two years, and that he knows respondent ten years, and 
that respondent’s reputation for honesty and integrity 
is very good. 

Whereupon, the defendant rests, and the government 

announces that it has no rebuttal testimony to offer; coun- 

sel for respondent renews and again moves the Court to 

discharge the rule and release respondent, which motion 

was then and there denied by the Court and an exception 

dulv noted on the Record. 

•• 

That the Court then and there handed down the fol¬ 
lowing opinion (Record, Page 79-83): 

The Court: Well, of course there is but one thing first 
for me to determine, and that is: Did Mr. Lombardo speak 
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to Mr. Fuller, the juror, and say to him 4 ‘That is my 
brother-in-law’s case. They are trying to railroad him to 
prison?” How am I to determine that? As Mr.j Canfield 
has aptly said: Why, I must have some evidence! to show 
that, and it is the duty of the Government to proVe it. 

Have they proved it ? The defendant takes tjhe stand 
and he says that he said, “They are trying to send my 
brother-in-law down.” Which of these two witnesses ought 
to be believed as to what was the language that was 
31 used? Well, we have on one side Mr. Fuller. Not 
a speedy witness. Not one who has come j forward 
and made a charge against the defendant, but a Reluctant 
witness who was brought to a knowledge of Ills duty after 
the jury had been commanded to speak to nobody about 
this case. 

On the other side you have Mr. Lombardo who, o|f course, 
has a decided interest. His liberty, in a measure, is at 
stake. 

Of course I have to take into consideration hlso the 
surrounding circumstances in determining the credibility 
of these two witnesses. Every man charged with an] offense 
has the feeling of a child, and the only weapon tliaj: he has 
ordinarily to shield himself from punishment in liisjtongue. 
The accused has taken the stand and there isn’t any ques¬ 
tion but that he has been a good citizen. He testified and 
stated in his answer that he did not hear the Court charge 
the jury. I took particular pains in the Vitalii case to 
charge the jury very earnestly not to talk about tlie case 
and to permit no one to talk to them about it. I did so 
because 1 had my doubts as to whether T ought not to lock 
the jury up in view of the circumstances of the case, and 
the feeling that was manifested by both sides. There was 
such feeling and the charge was so serious that I| would 
have been warranted in putting the jury where it could 
not be approached. I did not want to do that and I conse¬ 
quently [ strenuously charged the jury not to let anybody 
talk to them about the case, or to talk about among them¬ 
selves. 

Mr. Lombardo took the stand and said that he was seated 
in the back of the court room, and that he couldn’t hear 
what 1 said to the jury. Nobody has ever accused jme of 
being a low-voiced man, yet Lombardo says he didnT hear 


26 


ROSARIO LOMBARDO VS. TIIE UNITED STATES. 


me but did hear the low-voiced woman talking from 
32 the witness stand and repeated practically all of her 
material testimony. I must take that anomaly into 


account in determining the credibility of Mr. Lombardo and 


what weight I shall give to his testimony. 


Between Lombardo and Fuller I must believe Fuller. 


There is nothing in Fuller’s testimony or in his attitude 
towards the case that would lead me to believe that he told 


a falsehood or had any motive for telling an untruth or 
any interest which could be served by bringing Lombardo 
to punishment. I see nothing of that kind in the case. 

Now, of course, reasonable doubt doesn't cut much figure 

here. Cutting out all the judicial precedents on reasonable 

doubt, which ordinarily tend to befuddle jurors, but from 

which no judge dares to depart—a reasonable doubt is a 

reasonable doubt, a doubt founded on reason. How do you 

get the facts in any case so that you are satisfied beyond 

a reasonable doubt? Bv human testimonv. Well, what wit- 

* « 

nesses am I now going to believe? Those that I think that 
I ought to believe, whose conduct, whose attitude on the 
stand and all that sort of thing convinces me that thev are 
telling the truth or those whose testimony leavs me un¬ 
convinced of its truthfulness? 


Reasonable doubt does not cut any figure in this case. 
But if it did, then I am verv free to confess to vou all 
that I am deciding this case on the preponderance of cred¬ 
ible testimonv, nothing else. That is what I am deciding 
it upon. 

It is true, as Mr. Canfield says, that every person’s limi¬ 
tations, even his mental limitations, ought to be taken into 
consideration. If this witness really had not heard me 
charge the jury—and I believe that he did—I might take 
that into account in measuring the punishment. But, in the 
light ofihis own testimony he heard and repeated the 
33 testimony of a witness on the stand and he could 
not help hearing me because I speak much louder 
than did the witness. I could hardly hear her here. 
It is true my hearing is defective, but I could hardly hear 
her, and yet he heard her in the back of the court room. 
So I must assume for the purposes of this case that he heard 
me charge that jury solemnly and not in a perfunctory 
manner—quite the contrary. The accused heard me—I can¬ 
not avoid that. 
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I ought to take into consideration and to take into con¬ 
sideration that in every case of this kind that has been 
before this court the punishment has been nothing less than 
three months in the Washington Asylum and Jail. I take 
that into consideration to some extent. | 

I find in this case that the witness, Fuller, wa^ a juror 
dulv sworn in to trv the case of the United States \t. Vitalle. 

J V 

That Rosario Lombardo is his brother-in-law. That he 
knew Fuller, and that according to the testimony, had 
known him for about three years. That he spoke \o Fuller 
in his barber shop, because he knew he was a juror for the 
first time, he himself says, and that he wanted to find out 
what the words “Oyez: Oyez” meant. That that is the 
reason he spoke to him and asked him whether l|e was a 
juror, or whether this was the first time he kne^f he was 
a juror. And the Court finds that therefore he knevl r that he 
was a juror. 

In the second place he was present in Court and jsaw him 
in the box. That he was present when the Court instructed 
the jury on no account to permit anybody to talk to them 
about the case, or to talk about it among themselves. 
That lie heard that instruction to the jury. That he met 
the juror outside of the court room, on the step.4 of the 
court house, and that the juror spoke to him and said 
“Hello, Joe, what are you doing here?” That they 
34 walked down the street, either together oi 1 apart, 
and that finally Rosario Lombardo said to | Fuller, 
“That is my brother-in-law tliev are trying, and they are 
trying to railroad him to prison.” 

From those facts I am confronted with the proposition 
as to what was the intention of the party. I cannoi deter¬ 
mine what a person’s intention is except by what he does 
and what he says. Intention is in the mind, but wpat the 
intention of the party is is to be determined by his acts. The 
statement of that kind to a juror “They are trying j;o rail¬ 
road my brother-in-law to prison” had but one meaning, 
and that was that they were trying to send an iiinocent 
man to prison. That of itself exercises an influence on the 
mind of the juror. It can not help but do it. It could not 
hell) but do it with the Court, with a judge. It has its 
influence. I must hold that it was the intention of this 
party to do the things which his words would conjvey to 
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tlie mind of the juror. I therefore find the defendant 
guilty of the contempt. . . . There is only one thin 
tor a man who, even if it was a slip, says something to 
juror that is bound to influence his verdict. If I do not 
do that why the influencing of jurors becomes a very 
simple, easy matter. All you have got to do is to put up 
enough money to pay the fine, the jury is influenced, and 
that is the end of it. I think we will take a long chance. 
It is not this man. 


Mr. Miller: I understand that, sir. 

The Court: That man is a good man as men ordinarily 
go. I take into consideration only two factors in this case. 
One, that he was a brother-in-law of this man, bound by 
probable ties: of affection; the other that lie is not long a 
citizen of this country, probably was not even acquainted 
with the risk that lie ran in saying that to the juror— 
35 I think it is entirely probably he ■didn’t know a 
blessed thing about the serious business in which he 
was engaged, but everybody is presumed to know the law. 
That is a violent presumption. Still I can take it into ac¬ 
count in figuring the punishment. 

The order of this Court is that the defendant be com¬ 
mitted to and confined in the Washington Asylum and Jail 
for a period of Forty-five (45) days. I cut his imprison¬ 
ment in half under the circumstances, but that is the least. 
Nobody has ever been given less than Ninety (90) days 
here. Nobody ought to be. 

Mr. Miller: Your Honor allows us an exception to the 
ruling of the Court? 

The Court: Certainly. 

That thereupon counsel for the respondent having been 
permitted to 'except to the ruling of the Court as to the 
finding of the Court note an appeal in open court and 
moved the Court to fix the bond on appeal, which was 
then and there done. That each of the several and separate 
exceptions taken by counsel for the respondent to the rul¬ 
ings of the Court during the progress of the trial and 
to the verdict of the Court being separately and severally 
noted on the minutes of the Court, and counsel for the 
respondent then and there prayed the Court to sign this 
Bill of Exceptions to have the same force and effect as if 
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the said exceptions were separately and severally set forth 
in a separate Bill of Exceptions, and at the Request of 
counsel for the respondent the same is signed hnd made 
a part of the record of this cause, Nunc pro tunc this 26th 
day of September, A. D. 1927. 

JAMES F. SMI 
Acting 

GEORGE D. HORNING, Jr., 

Assistant U. S. Attorney, D. C. 

AUSTIN F. CANFIELD, 

Attorney for Respondent. 

36 Endorsed: Criminal, No. 45824. In the inatter of 
Rosario Lombardo. Bill of exceptions. For Re¬ 
spondent Austin F. Canfield, Attorney and Counsellor at 
Law, Munsey Building, Washington, D. C. 

I 

Endorsed on cover: District of Columbia Supreme Court. 
No. 4693. Rosario Lombardo, appellant, vs. Thp United 
States. Court of Appeals, District of Columbi^. Filed 
Jan. 6, 1928. Henry W. Hodges, clerk. 
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JANUARY TERM, 1928 
No. 4693 

Rosario Lombardo, Appellant, 

vs. 

The United States, Appellee . 

! 

BRIEF ON BEHALF OF APPELLANT 

This case comes before this Court on an appeal frbm 
a judgment and verdict in the Court below, wherein 
the appellant, Rosario Lombardo, was found guilty 
of contempt of court. 



STATEMENT OF FACTS 


On the 28th day of June, 1927, there was pending 
in the Supreme Court of the District of Columbia an 
indictment wherein one Vitalle was charged with the 
crime of assault with a dangerous weapon upon his 
wife, and one Nelligan. That on that day the trial of 
the said cause was begun before Smith, J., then hold¬ 
ing Criminal Division No. 2 of the said Court. That 
the trial of the said cause was begun in the morning 
session, and the Court adjourned for recess at noon 
of the said day; that prior to adjourning the Court in¬ 
structed the jurors not to talk to any person or per¬ 
sons about the case until thev had arrived at their de- 

•» 

cision (R. p. 18). That appellant had been in at¬ 
tendance at the morning session of the said trial; that 
at the said recess he went to the outside of the court 
room and was standing at the foot of the steps light¬ 
ing a cigarette, when a juror, Edward S. Fuller, ap¬ 
proached him, and asked him what he was doing there, 
to which the appellant answered, “nothing” (R. p. 11). 
The said Fuller at this time was one of the jurors duly 
impanelled to try the said Vitalle; that they were join¬ 
ed by another juror sitting in the same panel, named 
Lambath, and as Mr. Lambath and Mr. Fuller had 
served in a great number of panels together, they 
started down towards the Central Restaurant, located 
on 7th Street, for the purpose of getting something to 
eat; that appellant was walking behind or beside Full¬ 
er, going in the same direction (R. p. 12); that while 
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walking in this direction appellant said to the juror 


Fuller that it was his brother-in-law on trial, and 
his brother-in-law’s family were trying to rail 
him. At this instance Fuller told appellant that 


that 

road 

they 


vrere not supposed to talk to anybody about the ^ase, 
and with that appellant left Fuller and went in al dif¬ 
ferent direction (R. p. 12). The approach was ihade 
by the juror instead of the appellant, i. e., the j^iror 
spoke to the appellant, saying to him “Joe, what) are 
you doing up here?” to which appellant replied, 
“Nothing” (R. pp. 12, 14). The conversation evi¬ 
dently took place while all three parties vrere waiving 
towards Seventh Street (R. p. 14); that appellant did 
not walk out of the court room with the jurors, but! the 
juror Fuller was satisfied that it was outside of the 
court house steps when he asked appellant whai he 
was doing there (R. p. 15). That when the juror told 
appellant they were not supposed to talk about the 
case, he had nothing more to say. Fuller denied very 
frankly that Lombardo tried to influence him or to per¬ 
suade him to vote one way or the other, guilty or not 
guilty, on the case, or to consult with his fellow jui)ors 
to try and influence them in any wise (R. p. 16, i7). 
The juror Lambath corroborated Fuller’s testimony 
to the extent that after the jurors left the court room 
they were walking down the street towards the police 
court and that Fuller and Lombardo were talking, but 
he didn’t know what was said. At this stage of ^he 
proceedings Fuller was again recalled to the stand by 
the Court and testified that the Court had instruc|ed 
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the jury to talk to nobody about the case or talk 
amongst themselves; that this interview with appel¬ 
lant was not called to the attention of the Court by 
any of the jurors until the Court first requested any 
juror who had been spoken to by anyone during the 
recess to signify that fact by raising their hands; 
whereupon Lombardo took the stand in his own be¬ 
half and testified that he was a native of Italy, coming 
to this country in 1907, and that he had very little 
education ; that he served in the United States Army 
during the World War, and while so engaged became 
a citizen of the United States; that he eventually open¬ 
ed up a barber shop on Ninth Street, in the District of 
Columbia, and that the witness Fuller was in the habit 
of coming there at times to be shaved (R. p. 19, 20). 
That one day while in the shop, haulier told Lombardo 
he had seen him in the court house a day or two pre¬ 
vious to that time. That on the 28th of June he went 
to the court house to attend the trial of his brother-in- 
law, the said Vitalle, and that he occupied the last 
bench in the center isle of the court room where his 
brother-in-law’s case was being tried, and that while 
he heard some of the testimony he did not hear it all; 
that his hearing is bad, and he denied he had heard 
the Court instruct the jury not to talk to anybody 
about the case. That while he was walking out of the 
court house, and had reached the bottom step, he was 
lighting a cigarette when he heard somebody say, 
“hello”; to which he replied, “hello,” and he saw the 
said Fuller (R. p. 20, 21); that although he knew 
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Fuller by sight he did not know his name (R. p. 20). 
That when Fuller asked him what he was doing at the 
court house he said 44 nothing/’ and that he kept talk¬ 
ing towards Fifth Street, when Fuller asked him ajgain 
what he was doing, to which he replied he was up to 
court at the hearing of his brother-in-law’s case-4that 
they were trying to send his brother-in-law down (R. 
p. 21); that Lambath walked with them right near by. 
That when called upon to explain what he meant by 
44 send his brother-in-law down” Lombardo said that 
he meant Vitalle’s wife and the man that Vitallel cut 
were trying to send him to jail—that he made no refer¬ 
ences to the court nor meant any disrespect to j the 
court or any of its officers, and had no intention oi| in¬ 
terfering with the orderly procedure of this trial and 
the administration of justice (R. p. 21). That tihey 
were talking in an ordinary tone of voice at this tpne, 
and when Fuller advised him that they were not sup¬ 
posed to talk about the case he then made no further 
reference to it, and left Fuller to go in a different 
direction. He testified he made no attempt to 
influence Fuller or any of the other jurors, that he 
offered Fuller no inducement in an endeavor to per¬ 
suade him in his deliberation, or in any wise interfere 
with the orderly procedure of this trial. That he tes¬ 
tified further he had heard the testimony of Mjiss 
Hensley and Nelligan, two of the witnesses who liad 
testified in the trial of Vitalle, and that while he he^rd 
the judge say something to the jury before he left ^he 
bench, he did not hear what the judge said (R. p. 2&). 
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He denied telling Fuller that they were trying to rail¬ 
road his brother-in-law, but he said instead, that they 
were trying to send him down, although by that he 
did not mean his brother-in-law was not being fairly 
prosecuted. Counsel then called character witnesses 
to testify to the appellant’s reputation for honesty 
and integrity who testified that it was very good (R. 
p. 24). 

Thereupon the Court found that the appellant was 
guilty of the contempt charge and sentenced him to 
Forty-five (45) days in the Washington jail. From 
that judgment and sentence this appeal is noted. 


ARGUMENT 


THE LEARNED COURT ERRED IN REFUSING 
TO APPLY THE RULE OF REASONABLE DOUBT 
IN THE HEARING OF THIS CAUSE. 


Counsel for the appellant from the very beginning of 
this proceeding in the Court below has contended that 
tins cause being a criminal contempt proceeding in 
that the appellant was charged with an attempt to 
interfere with the orderly procedure of the trial of a 
criminal cause and the administration of justice, that 
the appellant was entitled to the presumption of in- 
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nocence, and the benefit of the rule of reasonable 
doubt, just as in the trial of every criminal ca^e. 

By a uniform line of cases the rule of law is ^o in¬ 
delibly and unmistakably laid down that in criipinal 
contempt proceedings the accused is entitled t6 the 
presumption of innocence and the benefit of a reason¬ 
able doubt; moreover, by the same line of authorities 
it is laid down beyond contradiction that it is man¬ 
datory upon the Government to assume the burden 
of proof as in all criminal cases, and to prove the 
respondent guilty beyond a reasonable doubt. The 
Learned Trial Court manifestly refused to fallow 
the above rule of law, and we quote from the record 
itself (R. pp. 18,19): j 

I 

“I know in many respects what a reasonable 
doubt is in contemplation of law, although I 
have had some difficulty in achieving it in the fight 
of the judicial decisions. Now, it is not a question 
of reasonable doubt in this case, and that is the 
distinction I drew, that this is not a crime as| or¬ 
dinarily crime is contemplated where the jury 
have to pass upon the question. * * * Tfiere 

is nothing of that kind here. Of course, e^ery 
man is presumed to be innocent—contempt cises 
usually take place around the Court House but 
with the juror and the man making the approach 
alone. The juror does his duty when he tjells 
a story that is perfectly reasonable under all the 
circumstances in the case, must I ignore it be¬ 
cause the defendant denies it? Why, that wquld 
be perfectly impossible—you can see what mi^ht 
happen under the rule that the courts have laid 


7 


down, that the good character of a defendant may 
by itself be sufficient to raise a reasonable doubt. 
I do not believe 1 am bound by that rule (Italics 
ours.) 

Mr. Canfield: May I ask your Honor this? Do 
I understand that your Honor holds that the rule 
of reasonable doubt does not apply in a criminal 
contempt proceedings as it does in the trial of 
an ordinary crime? 

The Court: Not with me. If it is established 
by the weight of the evidence that is enough. 

Mr. Canfield: May we save that point, if your 
Honor please, and ask an exception to it? 

The Court: Of course there is no exception to 
that. 


We now quote the long line of authorities on this 
point; we most respectfully state we cannot find any 
contra. 

In the late case of Michaelson vs. United States, ex 
rel Chicago, St. Paul and Milwaukee Railroad Com¬ 
pany, 266 U. S. 42, Mr. Justice Sutherland, speaking 
for the Supreme Court on the power of the Court to 
punish for criminal contempt, says as follows: (p. 
66 .) 


“In criminal contempt, as in criminal cases, 
the presumption of innocence obtains. Proof of 
guilt must be beyond a reasonable doubt, and the 
defendant may not be compelled to be a witness 


S 


against himself (Citing Gompers vs. Buck 


Stove 


& Range Company, 221 U. S. 418, p. 444)^ The 
fundamental characteristics of both are the same. 
Contempts of the kind within the terms of the 
statute partake of the nature of crimes in all es¬ 
sential particulars. * * * This is also point¬ 

ed out in the case of O’Shea vs. O’Shea, L. R. 15 
Prob. Div. 59, 61; and, in the course of <}ne of 
the opinions in that case it is said (p. 64): ‘The 
offense of the appellant (criminal contempt) is 
certainly a criminal offense. I do not say that 
it is an indictable offense, but wdiether inditetable 
or not, it is a criminal offense, and it is an offense, 
and the only offense that I know of, wdiich is pun¬ 
ishable at common law by summary process/ The 
proceeding is not between the parties to the orig¬ 
inal suit, but between the public and the defen¬ 
dant. The only substantial difference between 
such a proceeding as we have here, and a criminal 
prosecution by indictment or information, is that 
in the latter the act complained of is the [viola¬ 
tion of a law, and, in the former, the violation of 
a decree. In the case of the latter, the accused 
has a constitutional right to a trial by jury; while 
in the former he has not. The statutory Exten¬ 
sion of this constitutional right to a class ojf con¬ 
tempts which are properly described as ‘criminal 
offenses’ does not, in our opinion, invade the pow¬ 
ers of the courts as intended by the Constitution, 
or violate that instrument in any other way.” 


In the case of Gompers vs. Buck Stove & It 
Company, 221 U. S. 418, we lind the following: 
444.) 


ange 
(P- 


“Without deciding what may be the rule in civil 
contempt, it is certain that in proceeding$ for 
criminal contempt (italics ours) the defendant is 
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presumed to be innocent, and must be proved to 
be guilty beyond a reasonable doubt, and cannot 
be compelled to testify against himself.” Citing 
Boyd vs. U. S. 116 U. S. 616, and other cases. 


Of course counsel is treating this as a criminal con¬ 
tempt proceeding, and the right of the Court to pun¬ 
ish for contempt we say is governed by Section 72.') 
of the Revised Statutes. There seemed to have been 
some doubt in the mind of the Court below as to 
whether this was a civil contempt proceeding gov¬ 
erned by the provision of Section 24 of the Clayton 
Act, or whether it was a criminal contempt proceed¬ 
ing. However, this can be easily decided by the fol¬ 
lowing citations: 

U. S. ex rel W. Ya. Pittsburgh Coal Company 
vs. Bettner, 11 Fed. (2nd) 93, wherein it was held 
as follows: 

“Civil contempt proceedings arise between the 
original parties and are proved as part of the 
main cause, while criminal contempt proceedings 
are between the public and the defendant, and are 
not part of the original cause.” 


Ex parte Craig, 282 Fed. 138 p. 152; we find: 

“Conduct that is directed against the dignity 
and authority of the Court constitutes a criminal 
contempt.” 
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Since we contend that this is a criminal contempt 
procedure and as stated above should be tried accord¬ 
ing to the usual criminal procedure as in the c^se of 
an ordinary criminal case, we again respectfully call 
the attention of the Court to a further line of author¬ 
ities on this assignment of error. 


In the case of Kelly vs. U. S. 250 Fed. 947, the 
facts are in substance as follows: The United States 
by a rule to show cause brought before the trial <pourt 
two attorneys representing one of the parties litigant 
in a matter then pending before the United States 
District Court for the District of Montana, and charg¬ 
ed the said attorneys with having conversed with and 
44 furnished liquid refreshments’’ to certain jurors 
then duly impanelled in the trial of the said case pend¬ 
ing before that Court. The evidence was that during 
the pendency of the said trial these attorneys know¬ 
ingly visited and conversed with the said jurors ]vith 
a view of improperly influencing them in the said Case. 
The Trial Court held them in contempt of court, jand 
in the Circuit Court of Appeals in affirming the judg¬ 
ment and verdict of the Court below the Court speak¬ 
ing, used the following language: 


“The proceedings in contempt cases, it is tipie, 
require a finding of guilt upon testimony as in 
criminal cases, and the presumption of innocence 
attends the accused and he is to be adjudged gjiil- 


ty only upon evidence which carries conviction 
beyond a reasonable doubt.’’ 


And in Carroll vs. U. S. 147 Fed., p. 947, we find 
these facts: 

In the District Court of Montana, while the case 
of United States vs. J. T. Carroll was pending, the 
United States attorney upon affidavits had a rule to 
show cause issued against the defendant’s brother in 
contempt proceedings. It appeared that before the 
jury was duly impanelled to try the said case the re¬ 
spondent with a copy of a jury list in his pocket spoke 
to certain persons concerning prospective jurors for 
the said case. It also appears that certain overtures 
were made by the respondent to a witness to testify 
in the said case contrary to his convictions. Respon¬ 
dent answered under oath denying the allegations of 
the affidavits. And in its opinion at page 952, the 
Court used the following language: 

“It is, however, a principle very well settled 
the accusations for contempt, especially where of 
criminal import, must be supported by evidence 
sufficient to convince the mind of the tryer, be¬ 
yond a reasonable doubt of the actual guilt of the 
accused, and every element of the offense, includ¬ 
ing the criminal intent must be proved by evi¬ 
dence or circumstances warranting an inference 
of the necessary facts. 

Citing United States vs. Jose (C. C.), 63 Fed. 

951; 

Sabin vs. Fogarty (C. C.) 70 Fed. 482. 
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In the case of Sabin vs. Fogarty, supra, we fipd the 


following: 


“A contempt case is one in which the Court 
must be convinced bevond a reasonable doubt of 
the facts before finding the party guilty.’’ 


Among the other cases wherein this rule of law is 

i 

invoked are the following: 


Jones vs. United States, 209 Fed. 585. 
Garrigan vs. United States, 163 Fed. 16. 
Dalton vs. United States, 154 Fed. 461. 
4 Enc. PI. & Pr., p. 762. 

3 Enc. Ev. p. 448. 


In view of this rule of law can it be said that 1 the 
Learned Trial Court below applied the rule of [rea¬ 
sonable doubt? We again respectfully call attention 
of this Court to part of the opinion rendered beiow, 
and we again quote therefrom: 

“Reasonable doubt does not cut any figur^ in 
this case. But if it did, then I am very fre^ to 
confess to you all that I am deciding this case 
on the preponderance of credible testimony, noth¬ 
ing else. That is what I am deciding it upon” (R. 

p. 26). 



In view of the above statement we respectfully sub¬ 
mit that the Learned Trial Court was in error when 
he so frankly stated that a reasonable doubt did not 
cut any figure in the case below; that the accused 
was entitled to the benefit of it, and if the Court be¬ 
low did not think it should be properly invoked can 
it be then said here that Lombardo was given a fair 
trial below? We think not. 


For convenience the Third, Fourth and Fifth As¬ 
signments of Error will be treated as one in this part 
of the brief. 


THE LEARNED COURT ERRED AS FOLLOWS 
(R. pp. 8, 9): 

3. In refusing to grant respondent’s motion to dis¬ 
charge the said rule at the conclusion of the Govern¬ 
ment’s case, on the grounds that the government had 
not sustained the Burden of Proof imposed upon it, 
and upon the further grounds that a ease had not been 
made out against the respondent. 

4. In refusing to grant the respondent’s motion 
to discharge the said rule at the conclusion of the said 
hearing, after all testimony had been taken, on the 
grounds that by the respondent himself taking the 
stand and making a denial or disavowal of any at- 
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tempt to commit a contempt of this Court, he had 
thereby purged himself of the said contempt if any 
contempt had been committed. 

I 

5. In finding respondent guilty of contempt of 
Court on the trial record. 


By the same line of authorities cited herein above, 
it is urged that the Government must carry the Bur¬ 
den of Proof in making out a case against the respon¬ 
dent. At the conclusion of the Government’s case 

> i 

counsel moved to discharge the rule on the grounds 
that the Government had not made out a case against 
Lombardo and therefore the rule should be discharg- 
ed. The Court overruled the motion which was duly 
excepted to. What evidence did the Court below have 
for establishing a prima facie case against the ac¬ 
cused? Since Lambath was unable to throw any light 
on the inquiry conducted by the Court, the proof V as 
narrowed down to the story of Fuller; and in sub¬ 
stance what does Fuller say: That walking out of 
the court house he met the accused standing at the 
foot of the steps lighting a cigarette, and that he, 
Fuller, spoke to Lombardo. There is not one scin¬ 
tilla of evidence here that Lombardo approached Fill¬ 
er, or that he sought any favors on Vitalle’s behalf, 
or that he tried to influence Fuller, or to seek his aid 
in influencing other jurors. There is not one scintilla 
of evidence that he attempted in any wise to interfere 
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with the orderly procedure of the trial then pending, 
or to interfere with the administration of justice. 
About the only thing that the Learned Court below 
had before it was the fact that as Fuller and Lom¬ 
bardo were walking down the street and Fuller again 
asked Lombardo what he was doing in Court, to which 
Lombardo replied in substance that he was there to 
attend his brother-in-law’s case, and that his brother- 
in-law’s family and the man who was cut were try¬ 
ing to send him down, or as Fuller himself put it, 
“trying to railroad him.” And what was Lombardo’s 
explanation for this? That he meant Vitalle’s wife 
and Nelligan were trying to put him in jail; and that 
there the conversation ceased, according to the entire 
record. Nothing further was said, and the parties 
separated. 


Where has the Government up to this time shown 
any intent on the part of Lombardo to commit a con¬ 
tempt of this Court? According to the authorities 
hereinbefore cited, it is respectfully contended that 
the Government was duty bound to prove an intent 
on the part of the accused to commit a contempt. We 
again quote from the case of United States vs. Car- 
roll, supra: 

“Accusations of contempt where of criminal im¬ 
port must be supported by evidence sufficient to 
convince the mind of the tryer beyond a reason¬ 
able doubt of the actual guilt of the accused, and 
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to establish every element of the offense, includ¬ 
ing a criminal intent / 9 


In the case of People vs. Hille, 192 Ill. App.! 139, 
the Court used the following language: | 

“Before a person can be found guilty of con¬ 
tempt of court, it must appear that in coirimit- 
ting the offense complained of he was actuated 
by some malevolent intention to assail the dig¬ 
nity of the Court or to wulfully and knowingly 
interfere with its procedure, or the administration 
of justice. There must be a union, or joint opera¬ 
tion of act and criminal intention/’ 


See also U. S. vs. Jose, supra. 


By taking the stand Lombardo under oath disclaim¬ 
ed and made a complete disavowal of his intentions 
to commit a contempt of court or to interfere in ^ny 
wise with the due administration of justice, or the 
orderly procedure of the said trial. While it is true 

he testified that because of bad hearing he did not 

L 

hear all that took place in the trial of the morn|ng 
session, and while he very frankly admitted to the 
Court he had heard the testimony of some of the fit¬ 
nesses, he denied that he had heard the Court ad¬ 
monish the jurors or anybody else to talk amongst 
themselves concerning the case. This testimony ^fas 
never impeached, the Court standing on the fact tfyat 

i 

he did not believe Lombardo. 
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In view of the above showing, counsel for the ap¬ 
pellant respectfully submits that the Government had 
at no time made out a case 'within the rules of crimi¬ 
nal procedure, and that had the Court applied the 
rule of reasonable doubt and the presumption of inno¬ 
cence as it was duty bound to do, that the appellant 
should not have been found guilty of contempt of 
court, and we believe that this case should be reversed 
here and sent back to the Court below with instruc¬ 
tions to discharge the aforesaid rule. 

Respectfully submitted, 

Robert I. Miller, 

Austin F. Canfield, 
Attorneys for Appellant. 
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In the Court of Appeals of the District 

of Columbia 

January Term, 1928 
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No. 4693 I 

Rosario Lombardo,, appellant 

vs. 

The United States, appellee 
— 

BRIEF OH BEHALF OF APPELLEE 

This case comes before this Court on appeal 
from a judgment and verdict in the Court btjlow, 
wherein the appellant, Rosario Lombardo, was 
found guilty of contempt of court. j 

i 

STATEMENT OE FACTS 

j 

On the 28th day of June, 1927, there was pending 
in the Supreme Court of the District of Columbia 
an indictment wherein one Vitalle was charged with 
the crime of assault with a dangerous weapon ujpon 
his wife, and one Nelligan. That on that day the 
trial of the said cause was begun before Mr. Justice 
James F. Smith, then holding Criminal Division 
No. 2 of the said Court. That the trial of the s^id 
cause was begun in the morning session, and the 
Court adjourned for recess at noon of the said day; 
that prior to adjourning the Court instructed the 
jurors not to talk to any person or persons about the 

104535—28-1 (1) 





2 


case until they had arrived at their decision. (R. 
p. 18.) I That appellant had been in constant at¬ 
tendance at the morning session of the said trial; 
that at the said recess he went to the outside of the 
court room and was standing at the foot of the steps 
lighting i a cigarette, when a juror, Edward S. 
Fuller, approached him, and asked him what he 
was doing there, to which the appellant answered, 
“Nothing.” (R. p. 11.) The said Fuller at this 
time vras one of the jurors duly impanelled to try 
the said Vitalle; that they were joined by another 
juror sitting in the same panel, named Lambath, 
and as Mr. Lambath and Mr. Fuller had served 
in a great number of panels together, they started 
down towards the Central Restaurant, located on 
Seventh Street, for the purpose of getting some¬ 
thing to eat; that appellant was walking behind or 
beside Fuller, going in the same direction (R. p. 
12) ; that while walking in this direction appellant 
said to the juror Fuller that it was his brother-in- 
law on trial, and that his brother-in-law’s family 
were trying to railroad him. At this instance 
Fuller told appellant that they were not supposed to 
talk to anybody about the case, and with that ap¬ 
pellant left Fuller and went in a different direction. 
(R. p. 12.) 

The approach was made by the juror instead of 
the appellant, i. e., the juror spoke to the appellant, 
saying to him “Joe, what are you doing up here?” 
To which appellant replied, “Nothing.” (R. pp. 
12, 14.) The conversation evidently took place 


3 


while all three parties were walking towards Sev¬ 
enth Street (R. p. 14); that appellant did not walk 
out of the court room with the jurors, but the juror 
Fuller was satisfied that it was outside of the court¬ 
house steps when he asked appellant what he was 
doing there (R. p. 15). That when the juror told 
appellant they were not supposed to talk about the 
case, he had nothing more to say. Fuller denied 
very frankly that Lombardo tried to influence him 
or to persuade him to vote one way or the other, 
guilty or not guilty, on the case, or to consult with 
his fellow jurors to try and influence them in any 
wise. (R. p. 16, 17.) The juror Lambath corrob¬ 
orated Fuller’s testimony to the extent that a^ter 
the jurors left the court room they were walking 
down the street towards the police court and that 
Fuller and Lombardo were talking, but didn’t know 
what was said. At this stage of the proceedings 
Fuller was again recalled to the stand by the Cdurt 
and testified that the Court had instructed the jury 
to talk to nobody about the case or talk amongst 
themselves; that this interview with appellant was 
not called to the attention of the Court by any of 
the jurors until the Court first requested any juror 
who had been spoken to by anyone during the recpss 
to signify that fact by raising their hands; where¬ 
upon Lombardo took the stand in his own behalf 
and testified that he was a native of Italy, coming 
to this country in 1907, and that he had very little 
education; that he served in the United States 
Army during the World War, and while so engaged 
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became a citizen of the United States; that he 
eventually opened up a barber shop on Ninth 
Street, in the District of Columbia, and that the 
witness Fuller was in the habit of coming there at 
times to be shaved. (R. p. 19, 20.) That one day 
while in the shop Fuller told Lombardo he had seen 
him in the courthouse a day or two previous to that 
time. On this occasion, Lombardo asked Fuller if 
he had ever served on a jury before. 

That on the 28th of June he went to the court¬ 
house to!attend the trial of his brother-in-law, the 
said Vitalle, and that he occupied the last bench in 
the center aisle of the court room where his brother- 
in-law’s case was being tried, and that while he 
heard some of the testimony he did not hear it all; 
that his hearing is bad, and he denied he had heard 
the Court instruct the jury not to talk to anybody 
about the case. That while he was walking out of 
the courthouse, and he had reached the bottom step, 
he was lighting a cigarette when he heard somebody 
say, “Hello”; to which he replied, “Hello”; and he 
saw the said Fuller (R. pp. 20, 21) ; that although 
he knew Fuller by sight he did not know his name 
(R. p. 20). That when Fuller asked him what he 
was doing at the courthouse he said “Nothing,” and 
that he kept walking toward Fifth Street, when 
Fuller asked him again what he was doing, to which 
he replied he was up to court at the hearing of his 

brother-in-law’s case. “That is mv brother-in- 

* 

law,” Lombardo admitted saying, “and I think 
they are trying to send him down.” (R.p.21.) That 


Lambatk walked with them right near by. That 
when called upon to explain what he meant by 
“send his brother-in-law down” Lombardo said 
that he meant Vitalle’s wife and the man that 
Vitalle cut were trying to send him to jail—4that 
he made no references to the court nor meant any 
disrespect to. the court or any of its officers, and had 
no intention of interfering with the orderly [pro¬ 
cedure of this trial and the administration of jus¬ 
tice. (R. p. 21.) | 

That they were talking in an ordinary ton^ of 
voice at this time, and when Fuller advised him 
that they were not supposed to talk about the case 
he then made no further reference to it, and left 
Fuller to go in a different direction. He testified 
he made no attempt to influence Fuller or any of 
the other jurors, that he offered Fuller no induce¬ 
ment in an endeavor to persuade him in his delib¬ 
eration, or in any wise interfere with the orderly 
jmocedure of this trial. That he testified further 
he had heard the testimony of Miss Hensley and 
Nelligan, two of the witnesses who had testified in 
the trial of Vitalle, and that while he heard the 
judge say something to the jury before he left \he 
bench, he did not hear what the judge said. (^R. 
p. 23.) He denied telling Fuller that they wire 
trying to railroad his brother-in-law, but he said, 
instead, that they were trying to send him dow^n, 
although by that he did not mean his brother-in-l^w 
was not being fairly prosecuted. Counsel th^n 
■called character witnesses to testify to the app^l- 
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lant’s reputation for honesty and integrity who 
testified that it was very good. (R. p. 24.) 

Thereupon the Court found that the appellant 
was guilty of the contempt charge and sentenced 
him to forty-five (45) days in the Washington jail. 
From that judgment and sentence this appeal is 
noted. 

ARGUMENT 

Although frankly conceding as erroneous the 
dicta of the trial judge to the effect that the doc¬ 
trine of reasonable doubt is not to be considered in 
cases of criminal contempt, appellee submits that 
the finding below should be affirmed for the follow¬ 
ing reasons: 

1. Respondent knew Fuller to be a juror. 

2. Respondent had knowledge that Fuller was a 
member of the venire of the Criminal Court for a 
week or more prior to the beginning of the case con¬ 
cerned. 

3. Respondent was in Court during the morning 
of the trial. 

4. Respondent was in Court when the presiding 
justice directed the jury to talk to nobody about the 
case. 

5. Respondent, while not admitting or denying 
specifically that he used the words “trying to rail¬ 
road mv brother-in-law,” concedes that he said: 
“ That is my brother-in-law, and I think they are 
trying to send him down.” 
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6. Respondent admits in his answer to th^ con¬ 
tempt rule that he spoke to the juror and used the 
words heretofore referred to. 

7. The statement of the Court with regard to rea¬ 
sonable doubt was mere dicta and not of sufficient 
importance to warrant a reversal. 

8. An inspection of the entire record reveals that 
the contemptuous conduct with which Lombardo 
was charged in speaking to a juror in the manner 
described is admitted by him, both in his answer 
and in his testimony, to such an extent that on the 
whole record of the case there could under no cir¬ 
cumstances be any reasonable doubt in any judge’s 
mind. 

9. Section 269 of the Judicial Code, as amended 
in 1919 (U. S. C. A., Section 391), directs the ap¬ 
pellate tribunal to “give judgment after an exami¬ 
nation of the entire record before the Court without 
regard to technical errors, defects, or exceptions 
which do not affect the substantial rights o:: the 
parties.” 

10. The error in this case does not affect any sub¬ 
stantial right of Lombardo in the premises, but is 
merely harmless dicta on the part of the trial jhdge. 

11. The spirit of our appellate tribunals to- day, 
first, under Section 269 of the Judicial Code, here¬ 
tofore referred to and further, along the line of 
decisions both antedating and following this enact¬ 
ment, makes it clear that our appellate courtb are 
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concerned first with the review of causes and not of 
Courts, and, secondly, that the error assigned must 
amount to some substantial invasion of the rights of 
the appellant. 

12. This Court, in Horning vs. B. C 48 App. 
D. C. 38Q, subsequently affirmed in 254 U. S. 135, 
refused to disturb a judgment of the Police Court of 
the District of Columbia, wherein there was a vir¬ 
tual direction on the part of the trial judge to the 
jury that, on the facts in the case, their duty was to 
bring in a verdict of guilty. 

13. To reverse the finding of the Court below on 
the basis of the harmless dicta of the presiding 
justice heretofore referred to, and remand it for a 
new trial, would be an empty formality in that on 
the defendant’s own admissions he is clearly and 
indubitably guilty of the offense charged. 

There is submitted herewith, for the inspection 
of the Court, a line of authorities bearing on the 
proposition that error must be substantial on the 
face of the entire record to warrant reversal: 

If the defendant suffered any wrong it 
was purely formal, since, as we have said, on 
the facts admitted there was no doubt of his 
guilt. (Horning vs. D. <7., 254 U. S. 135, 
affirming 48 App. D. C. 380.) 

In Bessette vs. Conkey , 194 U. S. 324-338, the 
United States Supreme Court held, at page 338, 
that on appeal, 

only matters of law are considered. The 
decision of the trial tribunal, court, or jury 
deciding the facts is conclusive as to them. 



9 


The Circuit Court of Appeals for the Fourth Cir¬ 
cuit, in Oates vs. United States, 233 Fed. 201-j206, 

said: I 

Even if there had been findings of factl not 

relevant and pertinent to the charge against 
the defendants, as charged in a general way 
in the fourth assignment, such findings c(fuld 
not be prejudicial. To convict in a cas^ of 
criminal contempt, the trial court musi be 
convinced of the guilt of the accused beyond 
a reasonable doubt; but when there is Evi¬ 
dence tending to show guilt, the finding of 
facts by the District Court can not be re¬ 
viewed by this court . * * * While there 
was a conflict of evidence, there could be no 
serious claim of absence of evidence support¬ 
ing the specific findings . * * * 

The case of Schwartz vs. Umted States , 217 Fed. 
866-870, held: 

The well-established principle is that ifi a 
case of criminal contempt, the trial colirt 
must be convinced of the guilt of the accused 
beyond a reasonable doubt, but when th^re 
is evidence tending to show guilt, the finding 
of fact by the trial court cannot be reviewed 
by this court. j 

In Stewart vs. United States , 236 Fed. 838-843, 
the Circuit Court of Appeals for the Eighth Circuit 
said: 

It remains to consider whether the evi¬ 
dence is sufficient to sustain the convictioiis. 
While these actions are not for contemjpt 
committed in the presence of the court but to 
vindicate the authority of the court and to 

104035 — 28 2 
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punish a disobedience of its orders, requiring 
a finding of guilt upon testimony, after the 
analogy in criminal cases, in which the pre¬ 
sumption of innocence attends the defendant, 
and guilt should be pronounced only upon 

evidence which carries conviction beyond a 

•/ 

reasonable doubt, nevertheless, the judgment 
of the court is attended by all the conclusive¬ 
ness of a verdict by a jury, and if sustained 
by substantial evidence, will not be lightly set 
aside. 

The Circuit Court of Appeals for the Ninth Cir¬ 
cuit, in Tjosevig vs. United States, 255 Fed. 5-8, 
held: 

i This is a case of criminal contempt, and in 
such a case it is the rule that the trial court 
must be convinced of guilt of the accused be¬ 
yond a reasonable doubt. But, in this Court 
on review, the finding of the court below will 
not be disturbed in a case where there is any 
competent evidence to support it, since the 
power of this court in contempt questions is 
limited to a review of questions of law. 

In Binkley vs. United States, 282 Fed. 244-247, 
Judge Kenyon, of the Eighth Circuit, said: 

i The important question, however, arises 
* * * that the evidence is not sufficient 

to support the finding of guilt by the court. 
Bearing in mind, as before pointed out, that 
the finding of fact by the court has the force 
and effect of a finding of fact by a jury, the 
case is narrowed to a single proposition: Is 
there a substantial evidence to support the 
finding of the court ? We have carefully 
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reviewed the evidence. There is substantial 
evidence to support the finding of the trial 
court. The judgment is therefore affirmed. 

In Reeder vs. Morton-Gregson, 296 Fed. 7p5, it 
was said by the Circuit Court of Appeals foi' the 
Eighth Circuit: 

The substantial rights of the parties in 
these cases are conditioned by the evi4ence 
upon the issue, whether or not Reed and fPyle 
were guilty of the charge of violating the re¬ 
straining orders. The District Judge who 
tried the cases found that the evidence sus¬ 
tained the charge. (This was held to b& 
criminal contempt.) Out of an abundance of 
caution we have carefully read and consid¬ 
ered all this evidence and are of the ^ame 
opinion, and our conclusion is that, disre¬ 
garding technical errors, defects, or excep¬ 
tions, which do not affect the substantial 
rights of the parties, the judgments in tpese 

cases should be and thev are affirmed. * * * 

%/ 

It was held by the Circuit Court of Appeals for 
the Second Circuit in Re Sobol, 242 Fed. 487—[489, 
that— 

the matter of dealing with contempts and 
how they should be punished are within the 
trial court’s sound discretion and that such 
discretion will not be interfered with unless 
it has been grosslv abused. 

to 

In Kelly vs. United States, 250 Fed. 947-949, the 
Circuit Court of Appeals for the Ninth Circuit 
held: 

It is contended that the evidence is insuf¬ 
ficient to sustain the convictions, and that 
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the charges were not proven beyond a rea¬ 
sonable doubt. The proceedings in con¬ 
tempt cases, it is true, require a finding of 
guilt upon testimony as in criminal cases, 
and the presumption of innocence attends 
the accused, and he is to be adjudged guilty 
only upon evidence which carries conviction 
beyond a reasonable doubt; nevertheless the 
finding of the court in such a case has the 
conclusiveness of a verdict of a jury, if it is 
sustained by substantial evidence. 

Section 269, amended, of the Judicial Code, U. S. 
C. A. Section 391, is believed by the Appellee herein 
to be applicable to the instant case, in determining 
whether the error alleged was so substantial as to 
invade the rights of the defendant to such an extent 
that reversal is warranted. The section reads as 
follows: 

New trials; harmless error. All United 
States Courts shall have power to grant new 
trials, in eases where there has been a trial 
by jury for reasons for which new trials have 
usuallv been granted in the courts of law. 
On the hearing of an appeal, certiorari, writ 
of error, or motion for a new trial in any 
cases civil or criminal, the courts shall give 
judgment after an examination of the entire 
record before the court without regard to 
technical errors, defects, or exceptions which 
do not affect the substantial rights of the 
parties. 

Prior to the Act of February 26, 1919, which is 
the last sentence of this Section, the courts applied 
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the general rule that, where, upon the whole record, 
the court can clearly see that no injury resulted 
from an error which has intervened in the course of 
the trial, a new trial should not be granted. North 
Noonday Min. Co. v. Orient Min. Co., 11 Fed. 125 
et seq. 

Where it is evident that a correct result has been 

i 

reached, questions concerning the correctness of 
particular rulings, not affecting such result are 
immaterial. Carlisle Packing Co. v. Sandahger 
259 U. S. 255. 

It has been held in scores of cases by the United 
States Supreme Court, Circuit Courts, Court of {Ap¬ 
peals, and District Courts that erroneous admis¬ 
sion of evidence is harmless where the same facts 


& 


un 
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are shown by proper evidence. Smith v. 
Printing & Pub. Assn., 50 Fed. 399; affirmed 
Fed. 240; certiorari denied, 149 IT. S. 787, et seq. 

It has been held from the earliest days that er 
without prejudice is no ground for a new trial. 
United States v. Martin, Federal Case No. 15,7(31. 

Prejudice will not be presumed from trial error 
and in order to justify reversal even in a criminal 
case it must appear that error was substantial. 
Linn vs. U. S., 551 Fed. 476. 

The purpose of the Act of 1919, heretofore Re¬ 
ferred to, was to prevent reversal for mere technical 
errors. Dickson v. U . S., 7 Fed. (2d) 818. j 
The Appellate Court reverses convictions unc^er 
Judicial Code 269, as amended, only where plhm 



14 


and vital error appears indicating miscarriage of 
justice. Westfall v. TJ. S., 2 Fed. (2d) 973. 

Under this section, the former practice of holding 
an error reversible unless the opposite party can 
affirmatively demonstrate it was harmless is 
changed and the burden now is on the complaining 
party to show from the record as a whole the denial 
of some substantial right. Rich v. TJ. S., 271 Fed. 
566. 

Where evidence of guilt of defendant is conclu¬ 
sive, error committed during the trial is not re¬ 
versible. Taylor et al. v. TJ. S., 19 F. (2d) 813. 

Where there is ample evidence to establish guilt 
of defendant and sustaining verdict court will not 
indulge in finely drawn speculation to sustaining 
a claim of prejudice. Marron v. TJ. S., 18 F. (2d) 
218. 

An error in reviewing a requested instruction 
will not be a ground for reversal where the guilt 
of the defendant was clear. Lucadamo et al. v. 
U. S., 280 Fed. 653. 

Where the verdict reached was inevitable, and 
did no more than plain justice, judgment will not 
be reversed because court in its instructions ex¬ 
pressed its own opinions about facts and credibility 
of respective witnesses so forcefully, and presented 
the evidence so far in an argumentative way, that 

under ordinarv circumstances reversal would be 

•/ 

compelled. West Tenn. Grain Co. v. Shaffer, 299 
Fed. 197. 
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In a prosecution for possession and selling liquor, 
the admission of evidence of other sales, prior to 
the taking effect of the Prohibition Act, and not 
shown to have been connected with those charged— 
held error; but in view of other evidence Which 
clearly warranted conviction such error was With¬ 
out prejudice and was not ground for reversal un¬ 
der this section. Carpenter v. U. S., 280 Fed^ 598. 

The mere failure to arraign defendant or ^nter 
a plea after a demurrer to the indictment was Over¬ 
ruled deprived him of no substantial right, Where 
the trial was otherwise fair, and an objection there¬ 
to will not be entertained after judgment. Rossi v. 
TJ. S., 278 F. 351. 

The overruling of a motion for a continuance 
because of the absence of a witness is not preju¬ 
dicial error, unless there is a strong probability 
that the absence of the witness substantially af¬ 
fected the result of the trial. Lockhart v. £ 7 [. S. r 
264 F. 14; certiorari denied, 254 U. S. 645. 

The acceptance of an incompetent juror is not 
reversible error, where defendant did not use all 
his peremptory challenges. Hoyt v. U. S., 273 F. 
792. 

Remark of the trial court, when overruling mo- 

° i 

tion for peremptory instruction to acquit de¬ 
fendant, that “ I am not going to take the responsi¬ 
bility of taking the view of the law you present, and 
letting this man out, but I shall let the Court of 
Appeals decide the law points you make,” was! not 
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prejudicial error. Henry v. U. S., 50 App. D. C. 
366. 

Whether accused is prejudiced by the erroneous 
admission of evidence at a trial should not be con¬ 
sidered abstractly, but the question is one for prac¬ 
tical effect, when the trial as a whole and all the 
circumstances of the case are regarded. Williams 
v. U. S., 265 F. 625. 

In a prosecution for defrauding a National Bank, 
the erroneous admission of accused’s deposition, 
taken under Bankruptcy Act, does not require re¬ 
versal, where accused did not deny anything im¬ 
portant developed in the deposition. The Act of 
1919 requires judgment to be given without regard 
to technical errors not affecting substantial rights. 
Bain v. U. S., 262 F. 664; certiorari denied, 255 
U. S. 586. 

That two government witnesses were not sworn 
before testifying—held not reversible error, where 
the facts to which they testified were subsequently 
in substance testified to by defendant. Sears v. 
U. S ., 264 F. 257. 

Where defendant introduced evidence that a hos¬ 
tile witness owed him monev which he had refused 
to pay, despite repeated requests, the action of the 
court in striking such evidence, which could only 
tend in a slight way to bias on the part of the wit¬ 
ness, was error, but of too little importance to be 
seriously considered. Stenzel v. U . S 261 F. 161. 
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Charge authorizing conviction if jury believed 
beyond reasonable doubt the testimony submitted 
by the government was true, if erroneous on theory 
that jury might have believed beyond reasonable 
doubt the evidence for prosecution and yet enter¬ 
tained reasonable doubt of defendant’s guilt—[held 
harmless in view of the very evidence in the pase. 
Haggerty v. U. S., 5 Fed. (2) 224. 

Where the sole ground for the joint refusal of 
the crew to serve to the end of the voyage was an 
erroneous construction of the statute, so that tlheir 
guilt was indisputable, any erroneous statement of 
law in the charge was immaterial. Hamilton v. 
U. S ., 268 Fed. 15. 

In prosecution for unlawfully receiving and pon- 
cealing government property, instruction lliat 
government was not bound to prove that defendant 
was told in so many words that the property bought 
by him was stolen, if surrounding circumstances 
were sufficient to indicate to a reasonably prudent 
man that the property in all probability was stolen, 
held not reversible error, in view of this section, 
though possibly construable as statement that gov¬ 
ernment was not required to prove defendant’s 
knowledge that property was stolen beyond a Rea¬ 
sonable doubt. Shuman v. U. S., 16 F. (2) 457. 

For the court to inform the jury that he thought 
evidence showed a plain violation of law, but that 
this did not bind jury, held not error. Weiderm^an 
v. U. S., 10 Fed. (2) 745. 
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In Shore v. Splain, 258 Fed. 150, this court held 
that where a municipal court judge had sat on a 
case, but at the time of passing sentence the regular 
police court judge was back exercising his functions, 
there was no reversible error, as the objection 
savored of technicality involving no substantial 
right. 

On the basis of the foregoing authorities, it is sub¬ 
mitted that the judgment of the Court below should 
be affirmed. 

Respectfully submitted. 

Leo A. Rover, 

United States Attorney, 

Neil Burkinshaw, 

Assistant United States Attorney, 

Attorneys for Appellee . 
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